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JENNER v, TURNER.

. A curious question was raised in this cuso upon o condi-
tion in restraint of inarrigge in the will of Miss Mary
Iilizabeth Turner, of Hopton, i Yorkshire. The testutns
devised certuin renl estates upon trust for her father for
lite, nud then to her brother, John William Turner, for
life, with remaiunder to his first and other sons in tail and
remainders over. She then bequeathed the proceeds of her
residuary personal estate in trust for her brother, John
Willimn Turner, absolutely, and then followed this
clause—* But if my said brother shall marry during my
life without py consent in writing, or if he shall already
have merried, or shall hereafter marny a domestic
servant, ora person who is or who has been, or who shall
at any previous time have been a domestie sorvant,”’ then
she declared thaf the venl estate should go in favour of
persons who were now vepresented by the plaintifis; and
the persoual estatc was to go to the awner of part of the
real estate.  The will was proved in February, 186s.
The father of the tesfatrix died in September, 1871,
and on the 17th of December, 1872, the testatrix’s
brother, Johu William “Turner, who was a solicitor,
having come into possession of the real estute as tenaut
for lire, married Mury Aune Sowerby. John W. Turuer
died w1 July, 1879, leaving two children. The plaintifls
claimed o ho entitled fo tho real estato on the ground
thnt J. W. Turner had forfeited his title to the property
Ly marrying a person who was alleged to have been a
domestic servant. The action was brought against the
two children of J. W. 'Curner, and against his widow.
There was a couflict of evidence asto whether the wife of
J. W. Turner had been a domestic servaut or not, and the
defendants’ eounsel rested their caseupon the legal ground
that tlie condition contnmed iu the will, being a restraint

upon mrriage, was illezal and void,

Sir IHenry Jackson, Q.C., aud Mr, Wolstenholme
appeared for the piaintiffs; and Mr. Hemming, Q.C., aud
A, B. Rlogers for the defendants.

The Vice-CrANCELLOR, havirg reserved his judgment,
now suid that, upon the questioun of fact, the specitic aud
circumstantinl evidenco wag conclusive that dMary Aun
Sowerby was, both during the lifetime of ths testutrix’s
father and afterwards, & domestic servant, whether cailed
a bousvkesper or noi wias of no consequence, and that
she wns o domestic servant at the time Mr., Turner
marrisd her. T'ho only question wns whether the
conditinn in B.e will was illegal, as being au undue
rostraint upon wearringe, It was conceded that rules
governing tho disposition of personal propetty did 1ot
upply to renl estate, and the only point was whether the
coudition could be supported as to real estate. His Lord-
ship hadnoreasonabledoubt for suyinugz that e testator might
declare his gift to be forfeitahle on the marriage of the
devisee with any particular individual by vame, or with a
persou of any particular nation, or with the inember of
any particular class. This question had been decided
exproesly in the case of *‘Perrin ». Lyon* (IX. Lusts’
Lieporis), where real property was devised to the testator's
daughter in fee, with a limitation over in case she married
0 Scotchivan ; and, the daughter having married a Scolch-
muun, the devise over was declared to be valid. He was
therefore of opinion that the plamntiffs had established
their case, and had made out thewr title Lo the property
claimed by them,
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